The Jurisdynamics of Environmental
Protection: Change and the Pragmatic
Voice in Environmental Law

Main Table of Contents

Contributors . . . . . . . ... v
Introduction. . . . . . .. ... oo xiii
by Jim Chen
Foreword . . . . . ... ... ... Xix
by Daniel A. Farber
I. The Case for Eco-Pessimism . . . . . . ... ... ......... XX
A. The Inherent Difficulty of Environmental Problems . . . . . . . . XX1
B. The Collective Action Problem . . . . . . .. ... ....... XXiii
C. Political Dysfunction . . . . . . . . . .. ... ... . ..... XXiv
II. Grounds for Hope . . . . . . ... ... ... .......... XXV1
A. The “Comedy of the Commons” . . . . . .. ... .. ..... XXVil
B. Legislative Successes and Political Progress . . . . . . . . .. XXViii
C. Creative Implementation Efforts. . . . . . . . . ... ... ... XXX
II1. Three Challenges for Eco-Pragmatism . . . . . .. ... ... XXX11
A. Rethinking Doctrine . . . . . . . . . .. ... ... ...... XXXiii
B. Redefining Goals. . . . . . . . . . ... ... ... ..., XXX1V
C. Institutional Design . . . . . . . . . .. . ... ... ..... XXXV1
IV.Conclusion . . . . . . ... ... ... ... ... ... XXXVil

SecTION 1: ENVIRONMENTAL POLICY IN A PRAGMATIC PERSPECTIVE

Is the Endangered Species Act Eco-Pragmatic? . . . . . ... .. ... 3
by J.B. Ruhl
I. The Five Pillars of Eco-Pragmatism. . . . . . ... ... ... ... 6
A. System of Instruments. . . . . . ... 6
B. Medium of Implementation . . . . . . ... ... ......... 11
II. Eco-Pragmatism and the ESA . . . . . . ... ... ... ..... 14
A. System of Instruments . . . . . . . ... 15
B. Medium of Implementation . . . . . ... ... .......... 23
III. What About Recovery? . . . . . . . ... ... ... . ...... 28
IV.Conclusion . . . . . ... ... ... .o 30
Adaptive Ecosystem Management and Regulatory Penalty Defaults:
Toward a Bounded Pragmatism . . . . . .. ... ... ... ..... 51
by Bradley C. Karkkainen
I. Adaptive Management and Its Crities . . . . . . . ... ... ... 52
A. Varieties of Adaptive Management . . . . . . . . . . . ... ... 53
B. Adaptive Management as Deweyan Pragmatism . . . . . . . . . . 57
C. Adaptive Management’s Critics. . . . . . . . . . .. . . ... .. 59

vii



Jurisdynamics of Environmental Protection

I1. Regulatory Penalty Defaults: Information-Forcing Rules. . . . . 61
II1. An Illustration: The ESA and the HCP . . . . . . .. ... ... 63
IV. Regularizing Regulation While Avoiding the Straightjacket of
Top-Down Prescription . . . . . . . ... ... ... ... ..... 65
V.Some Cautionary Notes . . . . . . ... ... ... ........ 69
A. Conflicts of Interest and the Rent-Seeking Agency . . . . . . . .. 69
B. Bargaining Failure . . . . . . . . . ... ... .. ... ... 73
C. Toward Dynamic Performance Baselines? . . . . . . . . ... .. 74
VIL.Conclusion . . . . . . .. ... ... 77
The Paradox of (Eco-)Pragmatism. . . . . . ... ... ... ..... 95
by Jamie A. Grodsky
I. Pragmatism and Perspective . . . . . . . ... ... ... ... 96
A. Shifting the Perceptual Frame . . . . . . . ... ... ...... 96
B. Evolution of the ESA . . . . . . . . . . ... ... ... ..., 96
I1. Eco-Pragmatism’s Normative Aspect. . . . . . . ... ... ... 98
A. Premises. . . . . . . . .. 98
B. The Hybrid Approach . . . . . . . . . ... .. ... ....... 99
III. Taking Slippage Seriously . . . . . . .. ... ... ... .... 102
IV. The Synergy Between Command and Innovation . . . . . . . . 103
A. New Contractarian Approaches and Statutory Defaults . . . . . 103
B. The Market-Based Approach and Statutory Caps: Sulfur
Dioxide (SO,) Emissions Trading Program . . . . . .. ... ... 105
V.Conclusion . . . . . ... ... 106

NEPA and Scientific Uncertainty: Using the Precautionary
Principle to Bridgethe Gap . . . . . . . ... .. ... ........ 117
by Melanie E. Kleiss
I. NEPA and the Precautionary Principle: History and Current

Developments . . . . . . . .. ... 118
A. The Purpose and Legislative History of NEPA . . . . . . .. .. 118
B. Basic Procedural Requirements of NEPA . . . . . .. ... ... 119
C. The Scientific Uncertainty of Environmental Impacts. . . . . . . 120
D. Definition and Application Techniques of the Precautionary
Principle . . . . . ... 121
E. Judicial Interpretation of NEPA’s Mandates When Scientific
Uncertainty Is Involved . . . . . . . . . .. .. ... ... ..... 122

I1. Proper NEPA Enforcement Requires a Precautionary

Approach to Treatment of Scientific Uncertainty . . . . . . . . .. 123
A. Congress Endorsed Statutory Precaution Through NEPA . . . . 124
B. Dealing With Uncertainty Is Vital to the Goals, Policies, and
Effectiveness of NEPA . . . . . . . ... .. ... .. .. ..... 125
C. Courts Should Enforce Agencies’ Responsibilities to Address
Uncertainty . . . . . . . . . . 126
D. A Precautionary Approach Embodies Procedural Review . . . . 129

III. Conclusion . . . . . . . . . . . . . ... ... ... 130

viii



SecTION 2: ECcOLOGY AND ECOSYSTEMS

Slouching Toward Eden: The Eco-Pragmatic Challenges of Ecosystem

Revival . . . . . .. .. 145
by A. Dan Tarlock

I. From Nature Preservation to Ecosystem Revival . . . . . . . .. 145
A. Our Changed View of Nature . . . . . . ... ... ....... 145
B. Revival Versus Restoration . . . . . . . .. ... ........ 146
C. Ecosystem Revival and Its Problems . . . . . . ... ... ... 146

II. Ecology: Many Questions, Few Answers . . . . . .. ... ... 148

III. Revival Objections: Backwards to What, Where, When,

Whom? . . . ... 151
A. Just Why Do We Venerate the Past?. . . . . . .. ... ..... 151
B. What, if Any, Are the Lessons of the Historic Preservation
Movement? . . . . . . ... 152
C. An Example of Simulated Naturalness. . . . . . . .. .. . ... 153

IV. The Institutional Barriers . . . . . .. ... ... ... ..... 155

V. Stakeholder Participation. . . . . . . . ... ... ... ... 159

VI.Conclusion . . . .. ... ... ... ... .. 161

Eco-Pragmatism and Ecology: What’s Leopold Got to Do With It?. . 175
by Amy J. Wildermuth

I. Eco-Pragmatism: What Is It? . . . . . . ... ... ..., ... 175
II. The Pilgrim Leopold . . . . . . . .. ... ... ... ...... 177
I1I. Is There Room for Leopold in Eco-Pragmatism? Should
ThereBe? . . . . . . . . . .. 180
IV. An Eco-Pragmatic Example. . . . . . .. ... ... ... ... 184
V. Beyond the Eco-Pragmatic Framework . . . . . . . . . ... .. 187
VI.Conclusion . . . .. ... ... ... ... ... 188
Across the Apocalypse on Horseback: Imperfect Legal Responses
to Biodiversity Loss . . . . . . . ... ... .. ... .. ... .... 197
by Jim Chen
I. Hearing the Hooves of the Ecological Apocalypse. . . . . . . . . 197
I1. Horse-Whipped: Legal Responses to Vectors of Biodiversity
Loss . . . . . . 198
A Overkill. . . . . . . .. 198
B. Alien Invasive Species . . . . . . . .. ... ... ... 199
C. Habitat Destruction . . . . . . . . . . . ... 200
III. A Modest Agenda for Forestalling Apocalypse Now . . . . . . 203
Ecosystem Restoration: The New New Thing . . . . . . . ... ... 217
by Richard A. Duncan
L Introduction . . . . . . ... ... 217
I1. The Depleted State of Our Present Intellectual Capital . . . . . 217
III. The Promise and Peril of Ecosystem-Based Environmental
Imitiatives . . . . . . . . ... 218
IV.Conclusion . . . . ... ... ... 218

ix



Jurisdynamics of Environmental Protection

SEcTION 3: ENVIRONMENTAL FEDERALISM AT HOME AND ABROAD

The Environmental Commerce Clause: Disguising Pragmatism

With Metaphor. . . . . . . ... ... 225
by Christine A. Klein
I. The Metaphorical Framework (Or, What the Court Has Said) . . . 227
A. The Old Metaphor . . . . . . . . . . . ... ... ... ..... 228
B. The New Metaphor. . . . . . . . . .. .. ... .. ....... 230
C. The Retro Metaphor . . . . . . . . . . ... ... ........ 232
II. The Environmental Commerce Clause (Or, What the Court Has
Done). . . . . . . e 236
A. The Garbage Cases . . . . . . . . . . ..., 237
B. The Water Cases . . . . . . . . . . i 240
C.The Fish Cases. . . . . . . . . . i, 244
II1. The Rhetorical Tools of Disguise (Or, What’s Going On?). . . . 245
A. Shifting Metaphors: From Old to New, and Back Again . . . . . 245
B. Defining the Subject: Commodity or Natural Resource? . . . . . 246
C. Inverting the Order: The Commerce Clause Meets the Tenth
Amendment . . . . . . ... 247
D. Minimizing Deference: Requiring Congressional Fact-Finding . . 248
IV. Conclusion: The Consequences (Or, Why Should We Care?) . . . 249
Letting Fifty Flowers Bloom: Using Federalism to Spur Environmental
Innovation . . . . . ... ... 263
by Jonathan H. Adler
I. The Case for Decentralization. . . . . . . . .. ... ... ... .. 264
A. The “Knowledge Problem” . . . . . . ... ... ... ..... 265
B. Fostering Innovation. . . . . . . . . . . ... ... ....... 266
C. Satisfying Preferences . . . . . . . . . . . ... ... ... ... 267
D. Ensuring Accountability. . . . . . . . . ... ... .. 268
E. Ecologies of Scale . . . . . . ... ... ... ... ..., 269
II. Failed Efforts to Decentralize . . . . . . .. ... ........ 270
I1I. Ecological Forbearance—A Proposal for Reform . . . . . . . . 272
A. A Model of Forbearance. . . . . . . ... .. ... ....... 272
B. Ecological Forbearance . . . . . . .. ... ... ........ 273
C. Potential Application—The Clean Air Act (CAA) . . . . . . . .. 275
D. Addressing Concerns With Forbearance . . . . . . . .. . ... 277
E. Economies of Scale and Industry Preference . . . . . . . .. .. 281
IV.Conclusion . . . . ... ... ... 281
The Hope for Sustainable Development: Visions of History and the
Pragmatism of Environmentalists . . . . . . ... ... .... ... 291
by David A. Westbrook
False Linearity . . . . . .. ... ... ... ... .. ... ... 294
Underrates Learning . . . . . . . . ... .. ... ... ....... 294
Abolishes Time-Value . . . . . . .. ... ... ... ... . ... 294
Vagueness . . . . . . . ... 295
Obscuring the Importance of Nature . . . . . . . . ... ... ... 295
Obscuring Political Choices . . . . . . . . ... ... ... ..... 297



Fostering Disingenuous Thought . . . . . . . ... ... ... ... 297

SECTION 4: PRIESTS AND PROPHETS, PRAGMATISM AND PoOLICY

Prophets, Priests, and Pragmatists . . . . . . ... ... ....... 311
by Christopher H. Schroeder
L. Prophets, Priests, and Pragmatists . . . . . . ... ... ... ... 311
II. Social Action. . . . . . .. . .. ... .. 318
III. Beliefs About Truth . . . . . .. ... ... ... ........ 320
IV. The Analysisof Ends. . . . . . .. ... ... .......... 327
V.Conclusion . . . . . .. ... ... L o 330
Environmental Tribalism . . . . . .. ... ... ... ........ 337
by Douglas A. Kysar and James Salzman
I. Tribalism in Environmental Law and Policy. . . . . . . . .. .. 339
II. The Cutting Gate . . . . . ... ... .. ... .......... 342
A. Adversarial Policymaking . . . . . . . .. .. ... .. ..... 342
B. Competing Worldviews . . . . . . .. ... ... ... ..... 342
C. The Role of Knowledge . . . . . . . ... ... ......... 345
Il Conclusion . . . . . .. ... ... ... ... ... 350

A Different Kind of “Republican Moment” in Environmental Law. . 369
by Richard J. Lazarus

I. The Demise of Bipartisanship in Environmental Law. . . . . . . 370
A. Executive Branch . . . . . . ... ... ... ... 372
B. Legislative Branch . . . . . . . . ... .. ... ... . ..... 374
C. Judicial Branch . . . . . . . . ... ... .. ... ... 381
I1. The Portent of Environmental Law’s Second “Republican
Moment” . . . . ... 384
II. Conclusion . . . . . . ... .. ... ... 387
Minnesota Wild . . . . . . . ... ... Lo 399
by Lisa Heinzerling

SecTION 5: NorMS AND EmoTtiONS, ETHICS AND VALUES

Classifying Social Norms . . . . . . ... .. ... ... ... ... 407
by Ann E. Carlson

I. Norms Categories . . . . . . . ... ... ... ... ....... 409

A. Small-Number, Large-Payoff Problems . . . . . . . . ... ... 409

B. Social Groups and Collective Action Problems . . . . . . . . .. 412

C. Large-Number, Large-Payoff Social Problems . . . . . . . . .. 418

II. Conclusion . . . . . ... ... ... ... L. 421

The Psychology of Global Climate Change. . . . . . ... ... ... 429

by Jeffrey J. Rachlinski
I. Cognitive Limitations and the Problem of Global Climate

Change. . . . . . . . . . . .. e 431
A. Biased Assimilation . . . . . .. .. ... ... ... ... 431
B. The Psychology of Choosing Among Losses. . . . . . ... ... 433

xi



I1. The Prospects for Preventing for Global Climate Change . . .

Jurisdynamics of Environmental Protection

C. Psychological Processes Supporting a Concern for Global
Warming . . . . . . . ..

A. Governmental Intervention . . . . . . . . . . ... ... ....
B. Social Norms. . . . . . . . . . . .. .
C. The Need for Other Solutions . . . . . . .. .. ... .. ....

Shaping the Future: The Dialectic of Law and Environmental
Values. . . . . . . . .

by Holly Doremus

I. The Law-Value Dialectic. . . . . . . . .. ... ... .......

A. The Importance of Values . . . . . . ... .. ... .. .....
B. The Continuing Importance of Law . . . . . . . ... ... ...
C. Law and Dynamic Values . . . . . . . . ... ... ... ....

II. Value Development . . . . . . . ... ... ... ... ......

A. Development of General Moral Capacity . . . . . .. ... ...
B. Development of Environmental Values . . . . . . . .. ... ..

I11. Value Implementation: Building a Sense of Individual
Capacity and Responsibility . . . . . . ... .. ... ... ... ..
IV. Lessons for Environmental Policy. . . . . . ... ... ... ..

A. Provide Easy Access to Nature . . . . . . . . ... .. .....
B. Encourage Robust Public Discussion of Values. . . . . . . . ..
C. Highlight the Impacts of Individual Choices . . . . . .. .. ..
D. Use Market Strategies With Care . . . . . . . . .. . ... ...

V.Conclusion . . . . . . ... ... ...

Environmental Ethics and Environmental Law Scholarship . . . . .

by Alyson C. Flournoy

I. Why Environmental Ethics Matters to Environmental Law . . .
II. An Introduction to Environmental Ethics. . . . . . . . ... ..
I11. Environmental Ethics in the Legal Literature . . . . . . . . ..

A. Recognizing the Challenge. . . . . . . .. .. ... .......
B. Ethics Advocacy . . . . . . . . ...
C. Theory Building . . . . . . . . . .. . . ... . ... ......
D. Norm Theorists . . . . . . . . . . i
E. Close Analysis of Law’s Meaning: Legal Scholarship With a

Non-Ethics Focus . . . . . . . . . .. ..
F. Ethics Analysis. . . . . . . . . . e

IV. Why Study the Ethics Embedded in Environmental Laws? . . .

A. Clarity Can Counteract the View of Environmental Law as

Purely Technical . . . . . . ... . ... ... . ... .. .....
B. Clarity Can Promote More Democratic Law and Policy . . . . .
C. Clarity Can Counteract Polarization and Resulting Obfuscation . .
D. Clarity Can Promote Conflict Resolution . . . . . . ... . ...

V.Conclusion . . . . . . . . .. ...

xii

. 437

437
439
440

445

445
446
447
448
449
449
450

454
455
456
458
459
461
462

477



