BARGAINING FOR DEVELOPMENT:
A Handbook on Development Agreements,
Annexation Agreements, Land Development
Conditions, Vested Rights, and the Provision
of Public Facilities

Table of Contents

Author Biographies . . . . . . . ... .00 000 X
Foreword . . . . . . . . . . ..o xi
Article:
I.  Imtroduction . . . . . . . . . .. . ..o 3
II. LandDevelopment Conditions . . . . . . . . . . . .. .. .. 5
A.  Introduction and Background . . . . . . . . . . . . . . .. 5
B.  Nexus, Proportionality, and Takings . . . . . . . . . . . .. 8
I. Overview . . . . . . . . . .. ..o 8
2. Federal Constitutional Standard . . . . . . . . . . .. 8
3. Nollan and the Nexus Requirement . . . . . . . . . . 11
4. Dolan and the Proportionality Requirement . . . . . . 14
5. Applicability of Nollan and Dolan to Land
Development Conditions Generally . . . . . . . . . . 16
6.  LegislativeDecisions . . . . . . . . . .. .. ... 22
7. Level of Detail Required for Showing Nexus and
Proportionality . . . . . . . . . ... .. .. ... 29
C. Costand CalculationofFees . . . . . . . . . . . . ... 31
D.  Planning Consistency. . . . . . . . . . .« .« . . ... 40
E.  Land Development Conditions for Specific Facilities . . . . . 42
1.  StreetsandRoads. . . . . . . . .. ... ... .. 42
2. Waterand Sewer Improvements . . . . . . . . . .. 55
3. Housing. . . . . .. .. .. ... ... ..... 67
4.  ParksandRecreation . . . . . . . . .. ... ... 71
5. Schools . . . . . .. ... 81
6. FireProtection . . . . . . . . . ... ... . 86
7.  Historic Preservation . . . . . . . . . .. ... .. 86
F Segregation of Funds, Credits, and Refunds . . . . . . . . . 88
III. Development Agreements. . . . . . . . . . . . . . .. ... 91
A Why Development Agreements? . . . . . . . . . . . . .. 91

A\



B.  The Basic Problem: Bargaining Away the Police Power
and Reserved Power . . . . . . . . . . . ... ... ..
1. “Freezing” andthe “Contracting Away” Issue . . . . .
2. TheContracts Clause and Reserved Powers . . . . . .
C.  Statutory Authority: Critical for Development Agreements . .
1. Protectionof General Welfare . . . . . . . . . . ..
2. Requirements . . . . . . . .. ... ... ...
D.  AStatutory Checklist . . . . . . . . . . . . ... ...
1. EnablingOrdinance . . . . . . . . . . . ... ..
Approvaland Adoption. . . . . . . . ... ...
Conformance to Plans and Other Reviews. . . . . . .
The Legislative/AdministrativeIssue . . . . . . . .
PublicHearing . . . . . .. .. .. ... ....
Binding of State and Federal Agencies . . . . . . . .
Amendment or Cancellation ofthe Agreement. . . . .
Breach . . . . . . . .. .. ... ...
a.  When Local Government Changes the Land
Development Rules . . . . . . . . . . . . ..
b.  Nonmperformance of a Bargained-For Act:
Dedications, Contributions, and Hook-Ups . . .
E.  Limits on Local Government Conditions, Exactions, and
Dedications Pursuant to Development Agreements . . . . .

PRNAIN kWD

IV. AnnexationAgreements . . . . . . . . . . . ... .. ...

A.  Introduction . . . . . . . . . .. ... ...
B.  Bargaining Away Police Power . . . . . . . . . . . . ..
C. EnablingAct . . . . . . . . . . . .. ...
D. Issues . . . . . . . Lo
1.  EnablingOrdinance . . . . . . . . . . .. .. ..
2. Approval and Adoption of the Agreement. . . . . . .
3. PublicHearing . . .. .. .. ... .......
4.  ConformancetoPlans . . . . . . . . .. ... ..
5. AmendmentorCancellation . . . . . . . . . . ..
6. Breach. . . . . . .. .. ... .. .......

a.  When Local Government Changes the Land
DevelopmentRules . . . . . . . . . . . . ..

b.  Nonperformance of a Bargained-For Act:

Dedications, Contributions, and Hook-Ups . . .
7. LimitsonConditions. . . . . . . . . . . . . . ..
VestedRights . . . . . . . . . ... .00

A.  Introduction and Background. . . . . . . . . . . . . ..
B.  Elementsof Vested Rights . . . . . . . . . . . .. ...
1.  GovernmentActorOmission . . . . . . . . . . ..
2. Detrimental Reliance. . . . . . . . . . . . . . ..
3. GoodFaith . . . . . . .. ... ... ...
C.  What Constitutes Sufficient Governmental Action . . . . . .

Vi



BuildingPermit . . . . . . . ... ... ... ..
Subdivision PlatsorPlans. . . . . . . . . . . . ..
a. FinalPlats. . . . . . . . . .. ... ....
b.  PreliminaryPlats. . . . . . . . . . . . ...
3 Planned Development Plan Approval. . . . . . . . .
4 Site Plan Approval . . . . . . . . . . . ... ...
5. Special or Conditional Use Permit . . . . . . . . . .
6.  Grading and Other Site Preparation Permits . . . . . .
7

L

[N

. ZoningClassifications . . . . . . . . . . . . . ..
egislative Solutions . . . . . . . . . . . .. ... ..

D.
CaseList. . . . . . . . . . ... oo
Appendices:

L. California Mitigation Act—GovernmentCode. . . . . . . . . .
II.  FloridalmpactFeeStatute. . . . . . . . . . ... ... ...
III. Illinois Road ImpactFee Statute . . . . . . . . . . .. .. ..
IV. ModelImpactFeeOrdinance . . . . . . . . . . . ... ...
V. Village of Northbrook, Illinois Impact Fee Ordinance . . . . . . .
VI. Hawaii Development Agreement Statute . . . . . . . . . . . .
VII. California Development Agreement Statute . . . . . . . . . . .
VIII. Washington Development Agreement Statute . . . . . . . . . .
IX. ArizonaDevelopment Agreement Statute . . . . . . . . . . . .
X.  Sample Development Agreement (California) . . . . . . . . . .
XI. Illinois Annexation Agreement Statute . . . . . . . . . . . . .
XII. North Carolina Annexation Agreement Statute. . . . . . . . . .
XIII. Sample Annexation Agreement (Local Government-Oriented)

XIV. Sample Annexation Agreement (Developer-Oriented) . . . . . .

XV. Checklist for Drafting Annexation and Development Agreements . .

vii






